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NOTI CE

Thisopinion issubject to further editing and
modification. The final version will appear
in the bound volume of the official reports.

No. 95-2490
STATE OF W SCONSI N : | N SUPREME COURT
Janet Lei gh Byers, FILED
Petitioner-Respondent-Petitioner, APR 18, 1997
V. Marilyn L. Graves
Clerk of Supreme Court
Madison, WI

Labor and Industry Revi ew Comm ssi on,
Respondent - Co- Appel | ant

Nor t hern Manuf acturing Conpany, and Pau
Nor enber g,

Appel | ant s.

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

M1 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is a
review of a published decision of the court of appeals reversing
a judgnent of the Crcuit Court for Burnett County, Janmes H.
Tayl or, Judge.® The court of appeals held that Ws. Stat.
§ 102.03(2)(1991-92),2 the exclusive remedy provision of the
Worker's Conpensation Act, bars Janet Lei gh Byers, t he

petitioner, from bringing a claim against Northern Mnufacturing

! Byers v. LIRC, 200 Ws. 2d 728, 547 N.W2d 788 (C. App
1996) .

2 Al further references are to the 1991-92 W sconsin
St at ut es.
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Conmpany under the Wsconsin Fair Enploynent Act, Ws. Stat. Ch.
111, Subch. 11, for enploynent discrimnation on the basis of
sex.

12 The sole issue presented is whether Ws. Stat.
8§ 102.03(2), the exclusive renedy provision of the Wrker's
Conpensation Act (WCA), bars a claim brought under the Wsconsin
Fair Enploynent Act (WFEA), prohibiting discrimnation in
enpl oynent , when the facts that are the basis for the
discrimnation claim mght also support a worker's conpensation
claim W answer this question in the negative, concluding that
the legislature intended that the WCA excl usive renedy provision
does not bar a clainmant whose claimis covered under the WCA from
pursui ng a claimunder the WFEA for discrimnation in enploynent.
Accordingly, we reverse the decision of the court of appeals and
remand the cause to the circuit court for remand to the Labor and
| ndustry Revi ew Comm ssion (LIRC)

l.

13 The Departnent of Industry, Labor and Human Rel ations
(DILHR) dism ssed the petitioner's WEA claim on the ground of
| ack of jurisdiction and there has been no adjudication on the
merits of the petitioner's WFEA claim Accordingly, for purposes
of this review, we take the facts asserted in the petitioner's
conplaint to be true and set forth the facts as foll ows.

14 The petitioner worked as a saw operator at Northern
Manuf acturing Conpany under the supervision of Paul Norenberg
(collectively, the enployer). The petitioner was involved in a
consensual sexual relationship wth a co-enployee until

approxi mately August, 1990. In the year followng the end of the

2
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relationship the co-enployee repeatedly nade wunsolicited and
unwel cone sexual advances towards the petitioner at their common
wor kpl ace.

15 In August 1991 the petitioner obtained a restraining
order barring the co-enployee from contacting her. The foll ow ng
day, the petitioner took the restraining order to the enployer
and expl ai ned that the co-enpl oyee had been harassing her at work
and that he was to have no contact with her. The petitioner
reported various incidents of harassnent including her abduction
by the co-enpl oyee fromthe conpany parking | ot.

16 Despite the restraining order, the co-enpl oyee
continued to harass the petitioner at work. The petitioner
confronted the enployer on nunerous occasions, reporting these
incidents and asking the enployer to take steps to stop the
harassnment. In response, the enployer talked to the co-enployee
on a nunber of occasions but the co-enployee continued to harass
the petitioner at work.

17 The co-enployee was arrested and jailed several tines
between August 1991 and Decenber 1992 for violating the
restraining order. The enployer, however, did not termnate,
suspend, or otherw se reprimand the co-enployee for his continued
acts of sexual harassnent. |ndeed, the enployer allowed the co-
enpl oyee to work at the comon workplace under work release
privileges while serving jail sentences for violating the
restraining order.

18 After the enployer failed to carry out a promse to
term nate the co-enpl oyee, the petitioner, in consultation with a

psychol ogi st and a psychiatrist, notified the enployer that she

3
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could not return to work while the co-enpl oyee continued to work
at the conpany.

19 In 1992 the petitioner filed a conplaint with the Equal
Rights Division of D LHR alleging sex discrimnation by the
enpl oyer for allow ng the co-enployee to sexually harass her at
work in violation of the WFEA. ® DILHR found that, for purposes of
the notion to dismss, the petitioner had asserted a claim of
di scrimnation under the WEA. Nonetheless, DI LHR dism ssed the
petitioner's discrimnation conplaint on the ground that the WCA
provi ded her exclusive remedy for work-related injuries and thus
DI LHR was without jurisdiction to hear her WFEA claim

10 LIRC affirmed DILHR s order. LIRC relied on previous
rulings of the comm ssion and on two decisions of the court of

appeal s, Schachtner v. DILHR 144 Ws. 2d 1, 422 N.W2d 906 (Ct.

App. 1988) and Norris v. D LHR 155 Ws. 2d 337, 455 N W2d 665

(Ct. App. 1990).

11 On review, the <circuit court concluded that the
petitioner had stated a cl aimunder the WFEA which was not barred
by the WCA excl usive renedy provision. The circuit court entered
j udgment setting aside LIRC s decision and remandi ng the cause to
LI RC for further proceedings.

12 On appeal, the court of appeals reversed the judgnent

of the circuit court, holding that the WA exclusive renedy

®1n 1993 the petitioner filed a claim under the Wrker's
Conpensation Act, alleging that her enployer's failure to take
sufficient action to stop the sexual harassnent by her co-
enployee had resulted in enotional injury. The Worker's
Conpensation Division of DILHR denied her <claim and LIRC
affirmed. LIRC s decision in that case is not part of the present
case.
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provi sion precluded the petitioner from bringing a claim under
t he WFEA.
.

113 The issue of statutory interpretation presented, nanely
whet her the petitioner's discrimnation claimunder the WEA is
barred by the WA exclusive renmedy provision, is a question of
law. In sone cases involving issues of statutory interpretation
the <courts give deference to the interpretation of the
adm ni strative agency because of the agency's expertise in the

area. See Sauk County v. WERC, 165 Ws. 2d 406, 421-25, 477

N.W2d 267 (1991) (Abrahanmson, J., dissenting). But although LIRC
has experience in resolving questions about the exclusive renedy
provi sion of the WCA, the courts al so have significant experience
with this subject matter.

114 Therefore we need not in this case defer to LIRC s
experti se. "[When this court is as conpetent as the
adm ni strative agency to decide the |egal question involved" no

speci al deference is due the agency's interpretation. Boynton Cab

Co. v. DLHR 96 Ws. 2d 396, 405-06, 291 N.W2d 850 (1980).

LIRC, the enployer and the petitioner acknow edge that the court
should decide the issue presented w thout deference to the
comm ssion's decision. W therefore determ ne the issue presented
i ndependently, benefiting from the analyses of D LHR LIRC the
circuit court and the court of appeals.
[T,

115 The |l egislature has adopted two statutes, the WA and

the WFEA, to address different kinds of work-related harns and to

provide different renedies for the harnms. One does not expect

5
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these two statutes to conflict with each other, yet this case
appears to raise just such a conflict.

116 W begin by noting that neither statute expressly
mentions the other, yet, as the present case denonstrates, the
WCA and the WFEA are both potentially applicable to the sane set
of facts. The WCA provides that when the conditions for an
enployer's liability under the Act exist, an enploye's right to
the recovery of conpensation shall be the exclusive renedy
agai nst the enployer and any other enploye of the sanme enpl oyer.
The WFEA is silent about its relation to the WCA but appears
all -enconpassing. W are thus left with the problem of whether
the legislature intended the exclusive renedy provision of the
WCA to apply to clains brought under the WEA

117 In interpreting the two statutes, it is the court’s
duty to harnonize them in a way that wll give effect to the

| egislature's intent in enacting both statutes. Cty of M| waukee

v. Kilgore, 193 Ws. 2d 168, 184, 532 N.W2d 690 (1995). Because

the statutes and the legislative history are silent about the
rel ati onship between the two acts, resolution of any conflict
requi res consideration of the purposes of the two statutes.

118 The Worker's Conpensation Act (WA was enacted in
1911. It provides a broadly applicable nethod for conpensating
persons who suffer work-related physical and nental injuries. By
providing for a system of conpensation distinct from actions in
tort, the WCA enbodies a legislative conprom se between the
interests of enployes and enployers in regard to work-rel ated

injuries. County of La Crosse v. WERC, 182 Ws. 2d 15, 29-31, 513

N.W2d 579 (1994).



No. 95-2490

119 The WCA provides an alternative to tort liability,
maki ng enployers strictly liable for injuries enconpassed within
the Act, but limting the liability to conpensation established
by statute. County of La Crosse, 182 Ws. 2d at 30 and n.4

(quoting Guse v. A QO Smth Corp., 260 Ws. 403, 406-07, 51

N.W2d 21 (1952)). Under this conprom se, enployes are assured
smaller but nore certain recoveries than mght be available in
tort actions, while enployers are freed from the risk of I|arge
and unpredi ctabl e damage awards. The court has recently stressed
that courts nmust "exercise care to avoid upsetting the bal ance of

interests achieved by the WA " Wiss v. Cty of MIwaukee,

No. 94-0171, op. at 5-6, (S. CG. Mar. 4, 1997), 559 N W2d 588
(1997) (citing County of La Crosse, 182 Ws. 2d at 30).

20 The exclusive renedy provision of the WCA, Ws. Stat.
8§ 102.03(2), plays a key part in effecting this legislative
conprom se. The excl usive renedy provision nandates that when the
conditions for an enployer's liability under the WCA exist, the
enploye's right to recover conpensation under the WA shall be
the enploye's exclusive renedy against an enployer. Section

102. 03(2) provides:

Were such conditions [for an enployer's liability
under the WCA]* exist the right to the recovery of
conpensati on under this chapter shall be the exclusive
remedy against the enployer, any other enploye of the
sane enployer and the worker’s conpensation insurance
carrier.

* The conditions for liability are set forth in Ws. Stat.
88 102.03(1)(a)-(e). We assunme for purposes of this decision, but
do not decide, that the facts underlying the petitioner's WUEA
cl ai m neet these conditions.
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21 The Wsconsin Fair Enploynent Act (WFEA) was enacted in
1945 and the prohibition against enploynent discrimnation on the
basis of sex was added in 1961.° The WFEA is ainmed at assuring
equal enploynment opportunities for all persons by elimnating
certain discrimnatory practices.

122 Unlike the WCA, the WFEA is concerned with deterring
and renmedying intangible injuries which rob a person of dignity
and self-esteem and wth elimnating a discrimnatory
environment in the workplace that affects not only the victim of
discrimnation but the entire workforce and the public welfare.?®

123 In the WFEA the legislature declared it state policy to
utilize the full protective force of law to assure the rights of

all individuals to obtain and enjoy gainful enploynent free from

> Ws. Stat. § 111.321 provides: "Subject to ss. 111.33 to
111.36, no enployer . . . may engage in any act of enploynment
discrimnation as specified in s. 111.322 agai nst any i ndividual
on the basis of . . . sex [or other protected status]."

Sexual harassnent is identified in the Act as a form of
enpl oynent di scrim nation because of sex. W' s. St at .
8§ 111.36(1)(b). Section 111.36(1)(b) provides that "enploynent
di scrim nation because of sex includes . . . [e]ngaging in sexual
harassnment . . . or permtting sexual harassnent to substantially
interfere with an enploye's work performance or to create an
intimdating, hostile or offensive work environnent."

® The Act's declaration of policy begins as foll ows:

The legislature finds that the practice of unfair
discrimnation in enploynent against properly qualified
i ndividuals by reason of their [sex or other protected
status] substantially and adversely affects the general
wel fare of the state. Enployers, |abor organizations

enpl oynent agencies and licensing agencies that deny
enpl oynent opportunities and discrimnate in enpl oynent
agai nst properly qualified individuals solely because
of their [sex or other protected status] deprive those
individuals of the earnings that are necessary to
mai ntain a just and decent standard of 1iving.

Ws. Stat. § 111.31(1).
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enpl oynent discrimnation based on sex and other characteristics.

Section 111.31(2) provides as foll ows:

It is the intent of the legislature to protect by |aw
the rights of all individuals to obtain gainfu

enpl oynent and to enjoy privileges free from enpl oynent
discrimnation because of [sex and other protected
status] and to encourage the full, nondiscrimnatory
utilization of the productive resources of the state to
the benefit of the state, the famly and all the people
of the state.

The purpose of the WFEA is to deter and to renmedy discrimnatory
conduct of enployers which infringes enployes' civil rights. The
| egislature has directed that the WWEA is to be liberally
construed for the acconplishnent of this purpose. Ws. Stat.
§ 111.31(3)’

24 The purposes of the two statutes are very different.
The WCA focuses on the enploye and his or her work-related injury
whil e the WFEA focuses on enpl oyer conduct that underm nes equal
opportunity in the workplace. The WCA conpensates an enpl oye for
wor kplace injury, including nmental injury; it is designed to
relieve the financial burdens of injured workers and to protect
enpl oyers from financial burdens by providing themwth inmunity
from tort actions. The WEA is designed to provide statutory
redress for enploynent discrimnation. The court has stated that
a conplainant under the WWEA acts "as a 'private attorney
general' to enforce the rights of the public and to inplenent a

public policy that the legislature considered to be of mgjor

" The court has also stated that the |anguage used in the
WCA "should be liberally construed to effectuate the beneficent
pur poses intended, as can reasonably be done." Wwunakee Canni ng
Corp. v. Industrial Conmmn, 268 Ws. 518, 526, 68 N W2d 25
(1955).
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i nportance.” Watkins v. LIRC, 117 Ws. 2d 753, 764, 345 N W2ad

482 (1984).

25 DIHLR has the power to "order such action . . . as wll
effectuate the [WFEA' s] purpose.” Ws. Stat. 8§ 111.39(4)(c). The
court has stated that the WFEA "evinces a |l egislative intent that
DILHR have authority to fashion an appropriate renmedy for a
victim of discrimnation that conports with the purposes of the
Act." Watkins, 117 Ws. 2d at 763-64 (attorney fees avail able
under WFEA claim. The WCA, in contrast, gives no authority to
the adm ni strative agency to nmake a finding of discrimnation, to
order the enployer to desist fromdiscrimnation, to reinstate an
enpl oye who has been discrimnatorily discharged, actually or
constructively, or to redress the discrimnatory conduct that has
been expressly defined as contrary to the public policy of this
state.

126 Because the WA does not identify, fully remedy or
adequately deter an enployer's discrimnatory conduct, it cannot
adequately address discrimnation in the workplace. Sole reliance
on the WCA would neither address enploynent discrimnation nor
serve as a deterrent against enploynent discrimnation. |ndeed,
had the legislature intended the purposes of the WEA to be
acconpl i shed through the WA, enactnent of the WFEA m ght have
been a hollow | egi slative gesture.

27 The enployer in this case argues that the two statutes
are, at tinmes, applicable to the sane set of facts and that under
such circunstances the legislature intended the WCA to trunp
other statutes regulating the workplace. The exclusive renedy

provi sion of the WCA, according to the enployer, applies in the

10
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present case because the petitioner's claimhas its roots in the
wor kpl ace and the petitioner seeks renmedy under the WEA for a
cl ai m enconpassed within the WCA. I n other words, the enployer's
argunent is that only an enploye whose claimis not covered by
the WCA may bring a WFEA cl ai m

128 W& conclude that the legislature intended the WCA
exclusive renedy provision not to bar the petitioner's sex
discrimnation claim even if her claim were covered under the
WCA. 8 Qur conclusion is based on several factors.

129 First, this conclusion conports wth our goal of
harnoni zing the two statutes. As we explained, the WCA and the
WFEA address two separate harnms. The two statutes should be read
so that neither statutory schene frustrates the other's purposes.
The legislature's intent wll be wupheld by protecting the
integrity of both statutory schemes and preserving the policies
of both statutes to the greatest extent possible. W should
interpret the reach of the WCA exclusive renedy provision in a
manner that does not effectively abrogate the purposes of the

WFEA.

& For di scussi ons of wor ker''s conpensati on and
discrimnation clains, see Deborah A Ballam The W rkers
Conpensation Exclusivity Doctrine: A Threat To Wrkers' Rights
under State Enploynent Discrimnation Statutes, 27 Am Bus. L.J.
95 (1989); John D. Copel and, Wrkers' Conpensation, Exclusivity,
and the "Bal derdash” Response, 1996 Ark. L. Notes 1; Ruth C
Vance, Wbrkers' Conpensation and Sexual Harassnent in the
Wor kpl ace: A Renedy for Enployees, or a Shield for Enployers?, 11
Hof stra Lab. L.J. 141 (1993); Darryll M Halconb Lew s, Sexua
Har assnent Under Workers' Conpensation Law, 43 Labor L.J. 297
(1993); Carlos M Quinones, Wrkers' Conpensation Law—Fhe Sexua
Harassnent C ai m Quandary: Wrkers' Conpensation as an | nadequate
and Unavail abl e Renedy: Cox v. Chino M nes/Phel ps Dodge, 24 N M
L. Rev. 565 (1994); Martha S. Davis, Rape in the Wrkplace, 41
S.D. L. Rev. 411 (1996).

11
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130 If we were to interpret the WA exclusive renedy
provision as the enployer proposes, only enployes whose clains
were not covered under the WCA woul d be afforded relief under the
WFEA. Those enpl oyes whose clainms for physical or nental injuries
were covered by the WA, those perhaps nost harnmed by
di scrimnatory conduct violating the WEA, would be |limted to
wor ker's conpensation. Nothing in the WEA indicates that its
effect is to be |imted to only those acts of enploynent
di scrimnation which do not result in a claim covered under the
WCA.

131 The enployer's proposed interpretati on does not conport
with the legislature's expressed policy that the WEA be
liberally construed to achieve the inportant societal goals set
forth therein. On the other hand, reading the WFEA so that no one
is excluded from its protection because of the WA exclusive
remedy provision, and reading the WCA so that enpl oyes receive a
sure but limted remedy for their work-related injuries and
enpl oyers remain protected fromcourt actions in tort arising out
of those injuries gives both statutes maxi num effect.

132 Second, the enployer's interpretation of the WA and
WFEA, nanely that no claimcovered by the WCA can be the subject
of a WFEA claim is contrary to the court's interpretation of the
WCA.

133 While the suprene court has held that the exclusive

remedy provision in the WCA was intended to preenpt an enploye’s

12
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cormmon law tort clainms against her enployer,® it has not held
that all actions based on facts formng a claimcovered under the
WCA are barred by the WCA exclusive renmedy provision. |Indeed the
court has recognized that the WA does not bar clains that are

not in tort. In County of La Crosse, 182 Ws. 2d at 31-32, the

court held that the exclusive renedy provision of the WA does
not bar an enploye from seeking arbitration under a collective
bargai ning agreenment for a refusal to rehire even though the
physi cal injury underlying the collective bargaining conpl aint of
termnation w thout proper cause was covered under the WCA

134 The court of appeals has westled with the question of
whet her the WCA excl usive renedy provision bars a claimunder the

WFEA. In Schachtner, 144 Ws. 2d 1, the court of appeals rejected

the enploye's contention that the WCA excl usive renedy provision
was enacted to I|limt only an enployer's comon law tort
ltability. The court of appeals held that the exclusive renedy
provision of the WA barred an enploye who was refused rehire
after a work-related injury from pursuing a handicap
di scrimnation conplaint under the WEA The court of appeals

relied on cases in which the WCA excl usive renmedy provision was

° The court has repeatedly stated that § 102.03(2) precludes
an injured enploye frommai ntaining a negligence action, a common
law action in tort, against his or her enployer and fellow
enpl oye. See Weiss v. Cty of MIwaukee, No. 94-0171, op. at 6-7
and n.7 (S. . Mar. 4, 1997), 559 N.W2d 588 (1997) (collecting
cases).

LI RC urges the court to disavow Lentz v. Young, 195 Ws. 2d
457, 536 N W2d 451 (C. App. 1995), which, LIRC contends,
inproperly suggests that work-related injuries arising from
intentional conduct are not covered under the WCA. Because we
assunme that the petitioner's claimin the present case is covered
under the WCA we do not address the issue posed in Lentz.

13
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applied to defeat clainms for work-related injuries'® and on
Professor Larson's treatise, which states that exclusivity
provisions relieve an enployer "of statutory liability under all
state and federal statutes, as well as of liability in contract
and in admralty, for an injury covered by the conpensation act."
Schachtner, 144 Ws. 2d at 7 (quoting 2A A Larson, W rker's
Conpensation Law, sec. 65.30 (1987)).%

" The court of appeals relied on cases in which tort
actions were barred by the exclusive renmedy provision and on
Saxhaug v. Forsyth Leather Co., 252 Ws. 376, 382-83, 31 N W2d
589 (1948), which involved a statute. In Saxhaug, the court held
that an enpl oye's decedent was barred by the WCA excl usive renedy
provision from bringing a wongful death action which relied on
the safe-place statute, Ws. Stat. 8§ 101.11. Saxhaug is not
determ native of Schachtner or the present case.

The safe-place statute is of a different nature than the
WFEA. Unli ke the WFEA, the safe-place statute "does not create a
cause of action in favor of or against anyone." Holzworth v.
State, 238 Ws. 63, 68, 298 NW 163 (1941). Rather, "[i]t lays
down a standard of care and if those to whomit applies violate
the provisions of the statute, they are guilty of negligence."
Id. Application of the WCA exclusive remedy bar to tort actions
brought in <conjunction with the safe-place statute, as in
Saxhaug, does not suggest that the WCA exclusive renmedy provision
is intended to preclude all statutory causes of actions brought
to renedy work-rel ated w ongs.

The rel ati ons between the safe-place statute and the WCA, on
t he one hand, and between the WFEA and the WCA, on the other, are
too distinct to be instructive in this case.

1 Professor Larson's statenment that a state worker's
conpensation act precludes a claim brought wunder a federal
statute appears to be incorrect. The supremacy clause of the
federal Constitution, US. Const. art VI, 8 2, requires that any
conflict between a state and a federal statute be resolved in
favor of the commands of the federal statute.

Professor Larson's reference to liability in contract is
al so incorrect in Wsconsin. See County of La Crosse v. WERC, 182
Ws. 2d 15, 513 NW2d 579 (1994) (claim for arbitration
regarding violations of collective bargaining agreenment not
barred by WCA excl usive renmedy provision).

14
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135 In Norris, 155 Ws. 2d 337, the court of appeals
allowed an enploye to bring a WEA claim for handicap
di scrimnation based on a refusal to rehire. The court of appeals
made clear that the action was not barred by the WA because in

Norris, unlike in Schachtner, the facts underlying the refusal to

rehire did not neet the conditions for an enployer's liability

under the WCA. The court of appeals, relying on Schachtner,

st at ed:

W conclude that to the extent that coverage of
enpl oyers' acts overlaps under both Acts, the Wrker's
Conpensati on Act provides the exclusive renmedy. To hold
otherwi se would give precedence to an Act which does
not contain an exclusivity provision over an Act that
does. The legislature is unlikely to have intended such
a result.

Norris, 155 Ws. 2d at 341.
136 LIRC argues in the present case that, absent

reconsi deration of Schachtner and Norris, the petitioner states a

claimfor refusal to rehire based on an injury in the course of
enpl oynent, Ws. Stat. 8§ 102.35(3), and that the WCA provides the

exclusive remedy for such a claim® Relying on Schachtner and

2 Ws. Stat. § 102.35(3) provides:

Any enpl oyer who w thout reasonable cause refuses to
rehire an enploye who is injured in the course of
enpl oynent, where suitable enploynent 1is available
within the enploye's physical and nental |[imtations,
upon order of the departnent and in addition to other
benefits, has exclusive liability to pay to the enpl oye
the wages lost during the period of such refusal, not
exceedi ng one year's wages.

15
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Norris, LIRC contends that because the |egislature provided for
i ncreased conpensation under the refusal to rehire provision of
the WCA, 8§ 102.35(3), application of +the exclusive renedy
provision to the petitioner's constructive discharge claimwould
not abrogate the purposes of the WFEA. At oral argunent, counse
for LIRC made clear that its argunment was prem sed on the court's

agreenent with Schachtner and Norris. Counsel for LIRC, however,

urged the court to overrule Schachtner and Norris and we agree

with LIRC s position.

In County of La Crosse, 182 Ws. 2d at 33-36, the court
reasoned that a refusal to rehire which was due to an injury
covered under the WCA but which was distinct in tinme and pl ace
from that injury was not controlled by 8§ 102.03(2), the WCA
excl usi ve renedy provision, because the refusal to rehire did not
satisfy all the conditions set forth in 8 102.03(1). See also
Coleman v. Anerican Universal Ins. Co., 86 Ws. 2d 615, 619-20,
273 N.wW2d 220 (1979) (tort action for bad faith in processing
and paying a worker's conpensation claim was not barred by the
WCA excl usive renedy provision because the tort was separate and
distinct fromthe WCA claim.

We do not rely on this reasoning in the present case because
of the difficulty of discerning whether the constructive
di scharge alleged is separate and distinct from the enotiona
injury suffered as a result of the sexual harassnent. The court
of appeals and the circuit court appear to have cone to opposite
concl usions on this question.

The court also held that the "exclusive liability" |anguage
in 8§ 102.35(3) was not intended to bar |law suits but rather to
i npose the penalty for unreasonable refusals to rehire solely on
the enployer rather than on the insurance carrier. County of La
Crosse, 182 Ws. 2d at 36-37. The court noted, however, that it
was not presented with the question of whether § 102.35(3)
precl udes an enploye who is injured in the course of enploynent
from bringing a tort action against an enployer for refusal to

rehire. County of La Crosse, 182 Ws. 2d at 39.

In County of La Crosse, 182 Ws. 2d at 37, the court did not
have to overrule Schachtner and Norris because those cases
i nvol ved statutory causes of action and County of La Crosse was
viewed as a contract claim The court distinguished Schachtner
and Norris on the facts presented.
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137 W conclude that we can best preserve the purposes of
the WCA and the WFEA by steering a different course than did the

court of appeals in Schachtner and Norris. The holding in

Schachtner and the reasoning in Norris are clearly inconsistent
with our analysis today. Because these decisions do not give
effect to the legislature's intent in enacting the WEA we

overrul e Schachtner and di savow the reasoning of Norris.®

138 Several other state courts that have addressed the
issue presented here have concluded that an enpl oynent

discrimnation claim is not barred by a worker's conpensation

3 Marson v. LIRC, 178 Ws. 2d 118, 503 N.W2d 582 (Ct. App
1993), and Finnell v. D LHR 186 Ws. 2d 187, 519 NW2d 731 (C
App. 1994), are also inconsistent with our holding today. In
Marson the court of appeals held that a conprom se settlenent of
a worker's conpensation claim precludes recovery of "additiona
relief for the same injury in an alternative forum" in that
case, a WFEA handicap discrimnation claim Mrson, 178 Ws. 2d
at 128. In Finnell the court of appeals relied on Marson to reach
the sane result. To the extent Marson and Finnell stand for the
proposition that "[t]he right of the -enployee to recover
conpensation provided for by worker's conpensation is exclusive
of all renedi es against the enployer,"” Marson, 178 Ws. 2d at 127
(enphasi s added), we overrul e these cases.

Because we hold that an enpl oye may pursue a clai munder the
WFEA when the facts that are the basis for the discrimnation
claim m ght also support a WCA claim the possibility of double
recovery may arise if clainms are brought under both statutes. The
parties have not addressed the double recovery issue, and we do
not reach it.

17
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exclusivity provision. In so holding, the Suprene Court of

Fl ori da st at ed:

[ Workers' conpensation is directed essentially at
conpensating a worker for |ost resources and earnings.
This is a vastly different concern than is addressed by
the sexual harassnment |aws. Wiile workplace injuries
rob a person of resources, sexual harassnent robs the
person of dignity and sel f-est eem Wor ker s’
conpensati on addresses purely economc injury; sexua
harassnent | aws are concerned with a nmuch nore tangible
injury to personal rights.

Byrd v. R chardson-Geenshields Securities, Inc., 552 So. 2d

1099, 1104 (Fla. 1989). In Boscaglia v. Mchigan Bell Tel ephone

Co., 362 NW2d 642, 646 (Mch. 1984), the Supreme Court of

M chi gan reasoned simlarly, stating:

What ever may have been the intention of the Legislature
in enacting the exclusive renedy provision of the
wor ker's conpensation act, if it intended in enacting
civil rights legislation that workers discharged in
violation of such legislation <could recover for
resulting physical, nental or enotional injury that
intention would necessarily supersede or nodify the
scope of other legislation that otherw se woul d defeat
the intent to permt such recovery.

139 For the reasons set forth, we conclude that the
| egislature intended that the WCA excl usi ve renedy provision does
not bar a conplai nant whose claimis covered under the WCA from

pursuing a discrimnation in enploynent claimunder the WFEA. W

4 See, e.g., Byrd v. Richardson-Geenshields Securities,
Inc., 552 So. 2d 1099 (Fla. 1989); Boscaglia v. Mchigan Bell
Tel ephone Co., 362 N.W2d 642, 645 (Mch. 1984); Reese v. Sears,
Roebuck & Co., 731 P.2d 497 (1987), overruled in part on other
grounds by Phillips v. Cty of Seattle, 766 P.2d 1099 (Wash.
1989); Meyers v. Chapman Printing Co., Inc., 840 S.W2d 814 (Ky.
1992); Kerans v. Porter Paint Co., 575 N E 2d 428 (Onhio 1991).
See al so Shoemaker v. Mers, 801 P.2d 1054, 1065-67 (Cal. 1990)
(claim for wongful termnation brought under "whistleblower”
statute not barred by worker's conpensation exclusivity
provi si on).
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therefore reverse the decision of the court of appeals and renmand
the cause to the circuit court for remand to LIRC
By the Court.—JFhe decision of the court of appeals is

reversed and the cause renanded.
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